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(2) The services include a surgeon’s
supervision of services of a qualified
anesthetist, but do not include physi-
cian availability services, except for
reasonable availability services fur-
nished for emergency rooms and the
services of standby surgical team phy-
sicians.

(3) The provider has incurred a cost
for salary or other compensation it fur-
nished the physician for the services.

(4) The costs incurred by the provider
for the services meet the requirements
in § 413.9 of this chapter regarding costs
related to patient care.

(5) The costs do not include super-
vision of interns and residents unless
the provider elects reasonable cost pay-
ment as specified in § 415.160, or any
other costs incurred in connection with
an approved GME program that are
payable under § 413.86 of this chapter.

(b) Allocation of allowable costs. The
provider must follow the rules in
§ 415.60 regarding allocation of physi-
cian compensation costs to determine
its costs of services.

(c) Limits on allowable costs. The
intermediary must apply the limits on
compensation set forth in § 415.70 to de-
termine its payments to a provider for
the costs of services.

§ 415.60 Allocation of physician com-
pensation costs.

(a) Definition. For purposes of this
subpart, physician compensation costs
means monetary payments, fringe ben-
efits, deferred compensation, and any
other items of value (excluding office
space or billing and collection services)
that a provider or other organization
furnishes a physician in return for the
physician services. Other organizations
are entities related to the provider
within the meaning of § 413.17 of this
chapter or entities that furnish serv-
ices for the provider under arrange-
ments within the meaning of the Act.

(b) General rule. Except as provided in
paragraph (d) of this section, each pro-
vider that incurs physician compensa-
tion costs must allocate those costs, in
proportion to the percentage of total
time that is spent in furnishing each
category of services, among—

(1) Physician services to the provider
(as described in § 415.55);

(2) Physician services to patients (as
described in § 415.102); and

(3) Activities of the physician, such
as funded research, that are not paid
under either Part A or Part B of Medi-
care.

(c) Allowable physician compensation
costs. Only costs allocated to payable
physician services to the provider (as
described in § 415.55) are allowable costs
to the provider under this subpart.

(d) Allocation of all compensation to
services to the provider. Generally, the
total physician compensation received
by a physician is allocated among all
services furnished by the physician, un-
less—

(1) The provider certifies that the
compensation is attributable solely to
the physician services furnished to the
provider; and

(2) The physician bills all patients for
the physician services he or she fur-
nishes to them and personally receives
the payment from or on behalf of the
patients. If returned directly or indi-
rectly to the provider or an organiza-
tion related to the provider within the
meaning of § 413.17 of this chapter,
these payments are not compensation
for physician services furnished to the
provider.

(e) Assumed allocation of all compensa-
tion to beneficiary services. If the pro-
vider and physician agree to accept the
assumed allocation of all the physician
services to direct services to bene-
ficiaries as described under § 415.102(a),
HCFA does not require a written allo-
cation agreement between the physi-
cian and the provider.

(f) Determination and payment of al-
lowable physician compensation costs. (1)
Except as provided under paragraph (e)
of this section, the intermediary pays
the provider for these costs only if—

(i) The provider submits to the inter-
mediary a written allocation agree-
ment between the provider and the
physician that specifies the respective
amounts of time the physician spends
in furnishing physician services to the
provider, physician services to pa-
tients, and services that are not pay-
able under either Part A or Part B of
Medicare; and

(ii) The compensation is reasonable
in terms of the time devoted to these
services.
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(2) In the absence of a written alloca-
tion agreement, the intermediary as-
sumes, for purposes of determining rea-
sonable costs of the provider, that 100
percent of the physician compensation
cost is allocated to services to bene-
ficiaries as specified in paragraph (b)(2)
of this section.

(g) Recordkeeping requirements. Except
for services furnished in accordance
with the assumed allocation under
paragraph (e) of this section, each pro-
vider that claims payment for services
of physicians under this subpart must
meet all of the following requirements:

(1) Maintain the time records or
other information it used to allocate
physician compensation in a form that
permits the information to be vali-
dated by the intermediary or the car-
rier.

(2) Report the information on which
the physician compensation allocation
is based to the intermediary or the car-
rier on an annual basis and promptly
notify the intermediary or carrier of
any revisions to the compensation allo-
cation.

(3) Retain each physician compensa-
tion allocation, and the information on
which it is based, for at least 4 years
after the end of each cost reporting pe-
riod to which the allocation applies.

§ 415.70 Limits on compensation for
physician services in providers.

(a) Principle and scope. (1) Except as
provided in paragraphs (a)(2) and (a)(3)
of this section, HCFA establishes rea-
sonable compensation equivalency lim-
its on the amount of compensation
paid to physicians by providers. These
limits are applied to a provider’s costs
incurred in compensating physicians
for services to the provider, as de-
scribed in § 415.55(a).

(2) Limits established under this sec-
tion do not apply to costs of physician
compensation attributable to fur-
nishing inpatient hospital services that
are paid for under the prospective pay-
ment system implemented under part
412 of this chapter or to costs of physi-
cian compensation attributable to ap-
proved GME programs that are payable
under § 413.86 of this chapter.

(3) Compensation that a physician re-
ceives for activities that may not be
paid for under either Part A or Part B

of Medicare is not considered in apply-
ing these limits.

(b) Methodology for establishing limits.
HCFA establishes a methodology for
determining annual reasonable com-
pensation equivalency limits and, to
the extent possible, considers average
physician incomes by specialty and
type of location using the best avail-
able data.

(c) Application of limits. If the level of
compensation exceeds the limits estab-
lished under paragraph (b) of this sec-
tion, Medicare payment is based on the
level established by the limits.

(d) Adjustment of the limits. The inter-
mediary may adjust limits established
under paragraph (b) of this section to
account for costs incurred by the phy-
sician or the provider related to mal-
practice insurance, professional mem-
berships, and continuing medical edu-
cation.

(1) For the costs of membership in
professional societies and continuing
medical education, the intermediary
may adjust the limit by the lesser of—

(i) The actual cost incurred by the
provider or the physician for these ac-
tivities; or

(ii) Five percent of the appropriate
limit.

(2) For the cost of malpractice ex-
penses incurred by either the provider
or the physician, the intermediary may
adjust the reasonable compensation
equivalency limit by the cost of the
malpractice insurance expense related
to the physician service furnished to
patients in providers.

(e) Exception to limits. An inter-
mediary may grant a provider an ex-
ception to the limits established under
paragraph (b) of this section only if the
provider can demonstrate to the inter-
mediary that it is unable to recruit or
maintain an adequate number of physi-
cians at a compensation level within
these limits.

(f) Notification of changes in meth-
odologies and payment limits. (1) Before
the start of a cost reporting period to
which limits established under this sec-
tion will be applied, HCFA publishes a
notice in the FEDERAL REGISTER that
sets forth the amount of the limits and
explains how it calculated the limits.

(2) If HCFA proposes to revise the
methodology for establishing payment
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